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The global biodiversity crisis must be understood not only as an ecological emergency but
also as a profound crisis of justice. The accelerated destruction of ecosystems is inseparably
connected to the violation of human rights, particularly the collective rights of Indigenous
Peoples, local communities, peasants, women, and environmental defenders.
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Introduction

The loss of biodiversity is not a neutral process; it is
actively driven by structures of power and by economic
models that privilege profit over life. Industrial
agriculture, extractivism, infrastructure megaprojects,
and the nancialisation of nature are the central forces
behind biodiversity decline, and these are largely
controlled and driven by transnational corporations
(TNCs). Operating across borders and supply chains,
often shielded by complex legal structures and
political influence, these corporations frequently
act with impunity. The violation of individual human
rights, whether through violence, displacement, or
loss of livelihood, is closely linked to the systematic
undermining of collective rights when corporate actors
intrude on territories and disregard the decisions and
self-determination of Indigenous Peoples and Local
Communities (IPLCs).

Despite the recognition that the protection of human
rights is essential for the defence of biodiversity, global
governance frameworks have so far failed to address
the corporate drivers of ecological destruction. The
Kunming-Montreal Global Biodiversity Framework
(GBF) — and particularly its Target 15, which calls on
businesses to disclose their biodiversity impacts —
falls far short of what is needed. It lacks enforceability,
omits any reference to human rights, and leaves open
pathways for greenwashing and voluntary reporting in
place of binding obligations. The parallel negotiations
for a legally binding treaty on transnational
corporations and human rights, which have been
ongoing for nearly a decade, remain inconclusive
and fail to include environmental issues. This leaves
a ected communities with little recourse in the face of
escalating harm.

This study by Friends of the Earth International (FOEI)
seeks to address that gap. Drawing on evidence from
grassroots struggles within the federation and from
critical scholarship, it highlights the concrete ways in
which biodiversity loss and human rights violations
are intertwined. By documenting case studies from
across continents, analysing corporate strategies of
impunity, and exposing the limitations of voluntary
approaches such as due diligence, the study aims
to confront corporate power head-on. Equally, it
seeks to amplify systemic alternatives emerging from
communities defending their territories, and to propos

pathways towards stronger and binding accountability
frameworks.

The structure of this report re ects this approach. It
begins by framing the biodiversity crisis as a justice crisis,
situating FOEI's analysis within broader struggles for
peoples’ rights. It then examines the interconnections
between biodiversity and human rights, including the
jurisprudence of international, national, and regional
courts. The following section explores how corporate
activities drive biodiversity loss, situating these
processes within histories of colonialism, extractivism,
and neoliberal development, while providing case
studies from Asia, Africa, Latin America, and Europe
alongside strategies for successful territorial defence.
The report then interrogates the ‘architecture of
impunity’, including the legal gaps, the capture of
governance by corporate interests, and the false
solutions of voluntary initiatives and greenwashing,
with particular attention to the rise of mandatory
due diligence frameworks. Finally, it looks ahead to
alternatives and the path forward, focusing on the
construction of binding corporate liability mechanisms
— through the ongoing negotiations of the legally
binding treaty on transnational corporations and
human rights and through national initiatives — and
on proposals to strengthen peoples’ sovereignty over
territories and natural resources.

In doing so, this study argues that confronting
corporate power is indispensable for confronting
biodiversity loss, and that defending ecosystems is
inseparable from defending human rights.
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Biodiversity and
human rights 1

The connection between biodiversity and human rights, especially Indigenous rights, is
profound. Indigenous Peoples play a crucial role in the protection of biodiversity, yet they are
simultaneously among the most affected by activities and policies that cause biodiversity loss.
When protecting biodiversity against the advance of big exploitative projects by corporations,
human rights and environment defenders suffer persecution and severe attacks on their rights.
At the same time, biodiversity loss per se represents violations of collective human rights.
This section will explore the link between biodiversity loss and human rights violations,

both in real life and in the legal dimension.
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Indigenous territories contain much of the world’s
remaining biodiversity, and numerous studies
demonstrate that ecosystems degrade less rapidly
under the stewardship of Indigenous Peoples than
elsewhere. This is largely attributable to their deep
spiritual, cultural, and material ties to nature and their
traditional knowledge systems. Without the continued
protection and defence of these ecosystems by
Indigenous communities, the outlook for the survival
of all living beings would be even more dire. *

Corporate activities are widely recognised to be
among the primary drivers of global biodiversity
loss. Large-scale land conversion for agriculture,
mining, and infrastructure has fragmented habitats
and accelerated species extinction, while intensive
industrial production continues to pollute soils,
rivers, and oceans through chemicals, plastics,
and toxic effluents. Overexploitation of biological
resources, including industrial shing, logging, and
water extraction, exceeds ecosystems’ regenerative
capacities, leading to long-term ecological collapse.
These impacts are compounded by the structural role
of corporations in shaping governance: global supply
chains externalise environmental costs to regions with
weaker regulation, while corporate lobbying often

weakens or obstructs e ective environmental laws. 2

These ‘impacts’ or violations are not an exception. The
predatory behaviour of transnational corporations
is a pattern in the way they conduct their activities.
The reason is clear: the pro t motive remains central
in their operations, and political decisions are often
shaped by growth imperatives. Many sectors are
particularly destructive to biodiversity in this regard
industrial agriculture, mining, energy, infrastructure,
and manufacturing stand out as some of the most
damaging. The impacts are well documented in various
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cases: mining operations, such as those conducted
by Vale in Brazil, have poisoned rivers through dam
collapses; and oil and gas giants, including BP, Equinor,
and Shell, have caused environmental disasters such
as the Deepwater Horizon oil spill and have pursued
extraction projects that endanger fragile ecosystems.
In the forestry and plantation sectors, Smur t Kappa
has been linked to the destruction of Andean forests
in Colombia; Unilever relies on palm oil tied to tropical
deforestation in Indonesia; and Olam International
has faced investigations for alleged deforestation in
Gabon. In agribusiness, Bunge has been accused of
contributing to biodiversity loss in Brazil's Cerrado
savanna and in Indonesian forests, while CropLife
International represents the pesticide and seed
industries that hasten biodiversity decline.

Indigenous rights are also persistently threatened by
corporate activities, since many pro table business
models still depend on acquiring control over
Indigenous territories (lands that remain among the
most biodiverse on Earth). In practice, access is gained
through a familiar sequence:

e First comes territorial intrusion or enclosure:
companies (often alongside public authorities)
push to demarcate, lease, or ‘convert’ community
lands for extractive projects, industrial plantations,
logging, dams, or game reserves. Intrusion may
be formally licensed or entirely unlawful; either
way, processes meant to protect communities —
especially Free, Prior and Informed Consent (FPIC)
— are routinely ignored, reduced to a token exercise,
or run in ways that predetermine the outcome.

e Second, communities organise to defend their
territories, drawing on customary law and
collective decision-making.

e Third, resistance is met with legal harassment,
smear campaigns, the deployment of private or
state security forces, strategic lawsuits against
public participation (SLAPPs), and, in too many
cases, lethal violence.

e Finally, the combined effect is the erosion of
collective territorial rights and the degradation
of the ecosystems these rights were sustaining.
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COMPANIES, OFTEN ALONGSIDE PUBLIC AUTHORITIES, PROMOTE THE
APPROPRIATION OF COMMUNITY LANDS FOR MINING AND EXTRACTIVE
PROJECTS CARRIED OUT BY MULTINATIONAL CORPORATIONS

COMMUNITIES COLLECTIVELY DEFEND THEIR TERRITORIES, RELYING ON
CUSTOMARY LAW AND COLLECTIVE DECISION MAKING. INDIVIDUAL HUMAN
RIGHTS' VIOLATIONS HAPPEN AS AN EXPRESSION OF THE COLLECTIVE STRUGGLE

- -
REPRESSION OF THE POPULATIONS LIVING ON THESE LANDS AND PEPLOYMENT
OF PRIVATE OR STATE SECURITY FORCES, LEADING TO DANGEROUS

DEGRADATION OF THE ENVIRONMENT AND HUMAN RIGHTS
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The human rights of speci c individuals (leaders,
spokespersons, monitors) are violated precisely
because they are enforcing collective choices to

SLAPPs: Lawfare against
biodiversity defenders

Strategic Lawsuits Against Public Participation
(SLAPPs) are legal tactics used by corporate
actors to intimidate and silence human rights and
environmental defenders who expose the impacts
of business activities on people, territories, and
ecosystems. SLAPPs often take the form of
criminal complaints or civil claims led directly
by companies. Although framed as ordinary
lawsuits, they function as an abuse of the legal
system, draining time and resources, chilling free
expression and collective action, and deterring
communities and advocates from speaking out or
seeking accountability. *

Lawfare can ‘pay off’ for companies. Once a
concession is secured and community resistance
is neutralised, the project advances; any legal
losses are written o as security or litigation

costs. Meanwhile, the people who bear the risks
are those least able to access remedy. Global
Witness’s ‘Decade of De ance’ overview makes it

A snapshot of this pattern is described in Friends of
the Earth International’s documentation of violence in
Uganda and Indonesia over the past years. In Sumatra,
the 2015 killing of Indra Pelani — an environmental
defender beaten to death by plantation security
guards connected to a subsidiary of Asia Pulp &
Paper — occurred amid long-running land con icts in a
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protect land, water, and forests. The pattern is
transnational and across sectors; the details di er
by place, but the script is strikingly similar.

clear that the toll on defenders is not a regrettable
exception but a persistent feature of the global
economy’s current land-use model.  °

The biodiversity implications are direct. When
Indigenous Peoples and Local Communities are
sidelined, the landscapes they steward are opened
to linear infrastructure, clearcutting, chemical

inputs, and waste discharges. Rivers turn turbid
from tailings or erode under new road networks;
complex forest structures are simplified into
monocultures; wildlife corridors are fragmented;

and traditional subsistence economies collapse
under altered hydrology and depleted game.

Conversely, when communities retain control,
peer-reviewed research and on-the-ground

monitoring repeatedly show lower rates of
deforestation and more resilient ecosystems.
This is not accidental; collective land tenure and
self-determined governance are in themselves
conservation institutions. Removing them to
accommodate corporate operations is a reliable
way to undermine biodiversity.

pulpwood concession area. The case underscored that
voluntary ‘zero-deforestation’ pledges or corporate
dashboards tracking progress towards environmental
goals did not translate into safety for those defending
territory on the ground. In Uganda’'s Kalangala
Islands, hundreds of smallholder farmers reported
being displaced for oil palm plantations connected
to BIDCO Africa, a multinational trading company
that is a subsidiary of Wilmar International. ¢ While
the company pointed to government responsibility
for land acquisition, dispossessed farmers sought
restitution in court. In both stories, communities faced
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a one-way ratchet: as conversion or concession plans
advanced, local rights and realities were crowded
out by corporate sustainability PR, and when people
stood up, they were met with intimidation and violence.

These were not isolated incidents, but emblematic of
a broader structural reliance on security and legal
tools to resolve ‘land problems’ in favour of capital

investment. 7

Across Southeast Asia, similar patterns recur at
multiple scales. In Indonesia’s Kalimantan (Borneo),
the unsolved killing of a Dayak village elder in a coal-
a ected area remains an open wound. Reporting has
linked the case to coal industry operations around
the community, and the lack of resolution — despite
national attention — both re ects and reinforces the
climate of impunity many defenders face in resource
frontiers. When killings remain unsolved, the deterrent
e ect is felt by entire communities, narrowing the
political space for collective land defence while
extractive projects continue apace. °

These case snhapshots sit within a larger, measurable
trend: defending territory and nature is dangerous
work. Global Witness has reported year after year
that land and environmental defenders — who are
disproportionately Indigenous People — face killings,
disappearances, and non-lethal attacks at alarming
rates. Its 2022 review, covering a decade of data, noted
that attacks were most often associated with resource
exploitation (where a sector could be identi ed); in
one recent year the mining sector alone was linked
to 27 killings, most of them in Mexico, followed by

the Philippines, Venezuela, Nicaragua, and Ecuador.

The organisation emphasises that those numbers
are undercounts, rst of all because motives and
perpetrators are often not investigated or publicly

reported, and furthermore because other widespread

but non-lethal forms of repression (criminalisation,

intimidation, SLAPPs) are harder to quantify.  °

Missing Voices , another report from Global Witness,
documented the murder of at least 196 land and
environmental defenders in 2023, bringing the total
death toll to 2,106 since the organisation began tracking
cases in 2012. The group warns that the true gure is
likely higher due to underreporting and diiculties in
verifying attacks. The ndings underscore a persistent,
global pattern of lethal violence against people
protecting land, water, and ecosystems, often in contexts
of resource extraction and land con ict, amounting to
roughly one killing every other day in 2023.

Meanwhile, domestic civil liability and human rights
protections have proven insu icient in practice due to
the complex structures of transnational corporations.
Even defining what constitutes a transnational
corporation provokes extensive debate in legal doctrine,
jurisprudence, and legislative work. Behind layers
of legal entities, registrations, charters, and value-
chain fragmentation, profound obstacles to access
to justice emerge. Victims face hurdles in obtaining
the information on corporate activities needed to
establish causation, identify decision-makers, litigate
jurisdictional issues, bring parent companies into
proceedings, and enforce judgments.

Transnational corporations and corporate groups are
not single legal persons. They consist of humerous
entities registered in di erent jurisdictions and subject
to dierent legal regimes, which in turn generate
additional subsidiaries abroad. This separation of
registration enables them to bene t from doctrines of
limited liability and separate corporate personalities.
Compounding this is the absence of international
treaties with speci ¢ mechanisms for extraterritorial
jurisdiction over corporate conduct. This process of
‘de-territorialisation’ allows a company registered in
the a ected state to close and withdraw, leaving other
entities in the group, or the parent company, beyond
accountability.
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The concentration of corporate control illustrates the
scale of this challenge. Research identi ed 43,060
transnational corporations around the world (as
de ned by the OECD), and concluded that just 737
of them held controlling stakes in 80% of the total.
This shows that despite the formal separation of
corporations into multiple legal persons, economic
control is highly concentrated. The central di iculty lies
in establishing a link between a subsidiary committing
violations and its parent company, so that appropriate
reparations can be pursued and judgments enforced.

Although doctrines such as ‘piercing the corporate
veil’ or the disregard of legal personality attempt to
mitigate these challenges, they typically hinge on
demonstrating e ective control and decision-making
responsibility. Large conglomerates are organised in
such intricate ways that identifying those responsible is
nearly impossible, while transparency of contracts and
management practices is not the norm.

Beyond de-territorialisation, the fragmentation of

production across global value chains has become a
major driver of impunity. A 2017 International Trade
Union Confederation study revealed alarming gures:

an analysis of 25 transnational corporations in Latin
America showed that only 4 million workers were
formally recognised, while an estimated 70 million

more were employed through subcontractors and

service providers under precarious conditions. This
means that about 95% of the workers involved in
corporate production were not part of the visible

structure of the TNC. In addition, the WTO estimated
in 2013 that 60% of the value generated by TNCs came
from contracts within their value chains. %2

When violations are committed by subcontractors or
suppliers, obtaining reparations becomes even more
difficult. Beyond proving causation, victims must
establish the commercial relationship between the
entity in the chain and the parent company, as well as
the parent’s responsibility.
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The power dynamic between states and corporations
is often unbalanced. Many corporations have market
values and annual revenues greater than the GDP of
developing countries, which enhances their bargaining
power and makes domestic regulation more di icult.

Additional signi cant challenges for the prosecution of
TNCs for human rights violations and environmental
damages lie in free trade and investment treaties and
bilateral investor—state agreements, which generally
include arbitration mechanisms for disputes between
these actors. The rise of investor-state dispute
settlement (ISDS) has reinforced impunity in cases of
human rights violations. Investment arbitral tribunals
possess significant enforcement capacity and are
embedded in powerful organisations such as the
World Bank’s International Centre for Settlement of
Investment Disputes (ICSID). Within ISDS mechanisms,
only investors may bring claims against states; the
reverse is not possible. Moreover, these tribunals
restrict themselves to investment treaty provisions,
with no mandatory consideration of international
human rights obligations.

This dynamic has a devastating impact on states’
compliance with human rights and environmental
duties, as highlighted by David R. Boyd, the UN
Special Rapporteur on the human right to a healthy
environment. In his 2023 report to the UN General
Assembly, he described ISDS as a colossal obstacle to
climate and environmental action with a catastrophic
effect on the development of environmental and
collective human rights protections. In e ect, these
tribunals invert the ‘polluter pays’ principle, issuing
awards that compel states, particularly in the Global
South, to pay polluters for ‘harming’ investments
when adopting protective environmental measures.
The measures most at risk include environmental
legislation, licensing restrictions on oil, gas, and mining
projects, the phase-out of coal-fired power, and
strengthened water regulations. =
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Chevron’s crimes in Ecuador

This case is an emblematic example of how human
rights and environmental violations can escape
liability.

Between 1964 and 1992, Chevron/Texaco caused
one of the worst environmental disasters in
history. The company discharged more than
60 trillion litres of toxic water and 600,000
barrels of crude oil into the Ecuadorian
environment, contaminating over 1,000 kilometres
of waterways deep in the rainforest. According to
judicial ndings, the contaminated area totalled
480,000 square kilometres and directly a ected
an estimated 30,000 people. In addition to the
onset of chronic diseases caused by the pollution
of soil and water, the communities also faced the
impossibility of sustaining their traditional way of
life, which was intrinsically connected to nature
through subsistence agriculture. Moreover, when
trying to defend their territory by ghting the
venture, they were assaulted and displaced.

In 1993, a group of communities belonging to
six Indigenous nationalities (Waorani, Siekopai,
Siona, A'l Kofan, Shuar, and Kichwa) along with
another 80 peasant and traditional communities
initiated judicial proceedings against Texaco
for its social and environmental harms in the
Ecuadorian Amazon, speci cally in the provinces
of Sucumbios and Orellana. Most of the a ected
individuals and communities were represented by
the Unién de los Afectados y Afectadas por las
Operaciones Petroleras de Texaco (UDAPT), the
only organisation with recognised legal standing.

The dimensions of the judicial battle are equally
striking: over the 32 years since its inception,
more than 2,000 lawyers from 60 law firms

worldwide are estimated to have worked on
Chevron’s defence. Given the vastness of the
litigation — which included actions led by the
a ected communities, the Ecuadorian State, and
U.S. courts, as well as four Ecuadorian judgments,
arbitral awards, and counterclaims — the 2018
judgment by Ecuador’'s Constitutional Court
favouring the victims (which upheld the National
Court of Justice’s 2013 ruling) was unexpected.
Nevertheless, owing to prolonged delays and the
company’s withdrawal of assets from the country,
the approximately USD 8.6 billion judgment could
not be enforced. When faced with attempts to
enforce the sentence in other countries, Chevron
either hid behind the ‘corporate veil’ by alleging
not to be the same company as the Ecuadorian
one or criminalised the plainti s and their lawyers,
asking for the annulment of the sentence because
representatives of the affected communities
were “corrupt and engaged in an anti-Chevron
conspiracy”. In parallel, Chevron’s suit against
Ecuador in arbitral courts decided that the “undue”
human rights lawsuits jeopardised Chevron pro ts
and that the company should be compensated
by the State. Ultimately, a private court in the
Netherlands ruled above the Constitutional Court
of Ecuador as a sovereign country.

Regulatory gaps concerning corporate group
liability, the absence of e ective extraterritorial
jurisdiction for adjudication and enforcement,
corporate lobbying, and investor—state arbitral
interventions that ruled against Ecuador to protect
Chevron’s investment have jeopardised the
a ected communities from receiving reparation.
Their struggle continues to this day. *°
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Corporate capture is a phenomenon that extensively
affects decision-making processes at all levels,
including around biodiversity and business regulation
(or other challenges to private sector interests). It
consists of using political and economic in uence to
control the state institutions responsible for legislating,
regulating, overseeing, and enforcing norms and
decisions.

Studies have identi ed corporate capture techniques

that are present across much of the world,  *¢ including:

*  Community manipulation through PR campaigns
framed around greenwashing or performative
actions;

e The use of Corporate Social Responsibility (recently
broadened and rebranded as Environmental,
Social and Governance or ESG) and partnerships
with NGOs, charities, and think tanks to develop
short-term social projects that obscure long-term
harms caused by core operations;

e Economic diplomacy, whereby states’ diplomatic
missions are used to defend corporate interests in
international forums; or the ‘privatisation’ of public
security through payments or other inducements to
law enforcement o icers to act in the corporation’s
interest within communities;

* Narrative manipulation via corporate media to
promote the privatisation of essential public
services and to delegitimise and criminalise
territorial struggles for justice;

e Judicial and legislative interference through
campaign financing, corporate sponsorship of
legal and legislative gatherings, and the use of
elite law rms to cultivate personal proximity to
decision-makers;

e« The capture of academic institutions through
research funding, scholarships, and philanthropy;
and

« Revolving doors between corporations and public
regulatory or oversight bodies, creating clear
con icts of interest and undermining these entities’
independence and impartiality.

Corporate capture is also present in the process around

the Convention on Biological Diversity (CBD). As
studied by Friends of the Earth, instead of regulating

corporations to prevent environmental harm, the

CBD has progressively invited business actors into its
processes, asking them to de ne voluntary measures

rather than imposing binding obligations. ¥/

Similarly, the spaces where business regulation is
debated are predominantly so-called ‘multistakeholder
forums’, which are presented as alternatives to
traditional multilateral institutions and justi ed by
appeals to eiciency and ‘prudence’ in regulating
transnational activities. The underlying assumption is
that all societal actors are interested in the success of
corporations, given their purported indispensability
to economic growth. However, these structures not
only privilege economic actors by granting them
prerogatives to select which norms they will follow
and which obligations they will assume, but they also
reproduce the democratic de cit inherent in the global
corporate system insofar as they remain captured by
their sponsors and organisers. Such logics have shaped
much of the evolution of the international business and
human rights agenda.
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The regulation of transnational corporations (TNCs)

within the UN system has unfolded in successive
phases marked by ambitious initiatives, political
resistance, and repeated setbacks. The rst phase was
marked by the 1975 adoption by the General Assembly
of resolutions on a New International Economic
Order that explicitly referenced TNC regulation.

In turn, this led to the creation of the UN Centre on

Transnational Corporations (UNCTC) and the 1983
Draft Code of Conduct. Although this code sought

binding obligations on sovereignty, human rights,

and environmental standards, it was derailed by the

ascendance of neoliberalism in the 1980s.

The second phase, during the period from 1997
to 2005, produced the 2003 Norms on the
Responsibilities of Transnational Corporations and
Other Business Enterprises with Regard to Human
Rights, a text considered far-reaching in that it
directly addressed corporate obligations. Yet it too
collapsed under state and corporate opposition while
the UN embraced voluntary approaches, most visibly
through Ko Annan’s 2000 Global Compact. The UN
Global Compact is a voluntary UN initiative through
which companies pledge to align with ten principles
on human rights, labour, environment, and anti-
corruption. It is not a regulatory or enforceable regime,
and external monitoring and sanctions are weak or
absent. This consolidation of soft law, CSR, and self-
regulation coincided with the dominance of neoliberal
economic governance and the protection of capital
ows by Bretton Woods institutions. e

The advancement of the voluntarist approach in
international law was actively designed to hamper the
process of constructing regulatory frameworks. Examples
of this approach include Corporate Social Responsibility
(CSR), the Global Compact, international seals such as
the ISO certi cations, and frameworks including the
OECD Guidelines for Multinational Enterprises.

02

At this point it was clear that two opposing approaches
coexisted within the United Nations: one sought a
more binding and e ective framework focused on
accountability, as advocated by social movements;
the other favoured voluntary guidelines and self-
monitoring.

The third phase, which took place between 2005 and

2011, started with the 2005 appointment of Harvard

scholar John Ruggie as the Special Representative of
the Secretary-General on the issue of human rights

and transnational corporations and other business

enterprises. This gave a new impulse to the voluntarist

approach.

In 2008, Ruggie proposed the “Protect, Respect,
Remedy” framework to the Human Rights Council, and
in 2011 delivered the UN Guiding Principles on Business
and Human Rights (UNGPs). As non-binding guidance,
the UNGPs set out 31 principles (10 on state duties to
protect, 12 on corporate responsibility to respect, and
7 on access to remedy) but imposed no speci c legal
obligations on states or companies.

The UNGPs were heavily funded and promoted,
yet they did not close regulatory gaps despite
their prominence. 21 Substantive gaps persisted on
extraterritorial obligations and value-chain liability,
and there was palpable political caution around
regulating ‘indispensable’ corporations.

As the limits of this approach became evident, civil
society intensi ed e orts for a binding treaty, esp ecially
after high-pro le corporate disasters in the late 2010s
exposed the need for enforceable international rules.
In June 2014, at the Council’s 26th session, Resolution
26/9 introduced by Ecuador and South Africa and
backed by Cuba, Bolivia, and Venezuela established
the Open-Ended Intergovernmental Working Group
(OEIGWG) to draft a binding treaty on transnational
corporations and human rights. Unlike the expert-led
process that followed the UN Guiding Principles, this
working group is state-driven. This process marked
a notable victory for organised civil society, with
observers highlighting the remarkable coalition that
formed around the treaty agenda.
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The case of Samarco in Brazil

The most emblematic example of the failure of
the voluntary approach in recent times features
Samarco, a company owned by Vale and BHP
Billiton, two of the biggest mining corporations
in the world. On 5 November 2015, the Fundéao
tailings dam in Mariana collapsed, releasing
tens of millions of cubic metres of iron ore waste
into the Doce River that ows into the Atlantic.
According to Brazilian authorities, this was not
only the country’s worst environmental disaster
but also the world’s largest catastrophe involving
tailings dams. The sludge wave devastated
aquatic and riparian ecosystems stretching
hundreds of kilometres, impaired water supplies,
and penetrated sensitive marine areas, triggering
long-term biodiversity loss and ecosystem
disruption. The human impacts were also severe:
19 people were killed, entire communities like
Bento Rodrigues were displaced, and some 2
million people were aected along the basin
according to the Brazilian Movement of People
Affected by Dams (Movimento dos Atingidos
por Barragens). Years on, a ected families report
slow, partial, or denied reparations, while courts
have recognised the scale of harm — Vale, BHP,
and Samarco were ordered to pay R$ 47.6 billion

Due diligence emerged as a mechanism of corporate
self-regulation for risk analysis within business law,
particularly in the eld of compliance tools against
corruption. The concept was rst introduced in the
2011 UN Guiding Principles on Business and Human
Rights, where it was mentioned as a proactive tool
for companies to prevent “human rights abuses”.
The framework reinforced the classical notion of the
State’s primary obligation regarding human rights.
The Principles outlined a set of responsibilities for
private entities that would allow them to ful | their

(€ 7.66 billion) in collective moral damages (with
correction/interest potentially doubling that
gure). 2

In 2015, prior to the collapse of the dam, the
company participated in and was a signatory to
numerous CSR/ESG commitments and initiatives,
including the Global Compact, the UN'’s Business
Contributions to the Promotion of a Green and
Inclusive Economy, the Open Letter to Brazil
on Climate Change, the Brazilian Business
Pact for Integrity and Against Corruption, and
the Sustainable Development Goals (SDGs).
The company’s reports, drafted on the basis of
information it had submitted itself, described
Samarco as compliant with these commitments.
Needless to say, all of this proved entirely
incapable of preventing what became Brazil's —
and one of the world’s — greatest environmental
and socioeconomic disasters to date. Nearly a
decade later, environmental harms persist, new
victims continue to emerge, and most reparations
remain pending, with a new renegotiation
signed in 2024 that has also been challenged
by a ected communities. Despite this, Samarco
has continued to secure sustainability and quality
seals in recent years. #

“duty to respect” human rights. No obligations were

established as such, but Principle 15 mentioned due
diligence for the rst time as one of the “policies or

processes” companies should implement to meet this

responsibility.

Soon afterwards, due diligence began to be integrated
into the few existing frameworks that addressed
business and human rights. 2 However, it was neither
developed from nor embedded in the normative
evolution of international human rights law. Rather, as

it was derived from business law, it was designed to
protect companies themselves and was grounded in
compliance policies, CSR, and self-regulation.
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As it was becoming increasingly untenable to continue
to rely exclusively on guidelines and principles to
protect human rights, due diligence was presented as
the great binding solution to regulatory gaps at the
domestic and even the regional level, as in the case
of the European Union. This did not mean, however,
that national processes leading to due diligence laws
were purely top-down. The French Duty of Vigilance
Law and the German Supply Chain Due Diligence Act
originated in demands and advocacy by civil society.

Nonetheless, what has been observed, particularly
among actors linked to corporate power and within
Global North countries (notably EU member states
and Canada), is an attempt by industry to universalise
this model and transform it into the global standard.
As many civil society organisations in the Global
South have argued, due diligence legislation — though
supported by some groups across countries — does
not necessarily t all realities and contains inherent
limitations that prevent it from adequately addressing
many existing gaps. Even in the best-case scenario
of an ideal due diligence law, it must be regarded as
complementary to other national and international
human rights protection frameworks. It cannot be
seen as a magic solution, particularly for issues that
can only be resolved at the international level, such
as jurisdiction and international cooperation. Moreover,
these laws often suffer from corporate lobbying
during legislative processes, weakening or eliminating
provisions that could better address regulatory gaps.

The fact that human rights due diligence originates
from mechanisms developed within business law
reveals its structural weakness: it was not conceived as
a tool to address human rights violations. Instead, it
was designed as a tool of prevention, self-regulation,
and self-monitoring by companies. Even when due
diligence becomes mandatory and is overseen by a
competent authority, this logic does not fundamentally
change, as the information assessed continues to
come from the companies themselves. The objective
here is not to deny that due diligence has any positive
e ect, but rather to understand how it has often been
used to avoid more meaningful advances in corporate
regulation. This requires examining both the political
context and the legal content of nalised instruments.
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Most of the enacted legislations do not provide for
other obligations that are equally crucial to preventing
violations, such as FPIC; access to information and
transparency; and technical assistance for a ected
communities. These gains, which have been made in
many Global South countries and must be reinforced,
are at risk of being overshadowed under due diligence
regimes. Trade unions and other organisations
engaging in litigation based on these frameworks also
stress that some laws do not guarantee civil liability
for companies failing to comply. In certain cases,
administrative sanctions exist but they do not provide
victims with access to remedies.
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The EU directive

The EU Corporate Sustainability Due Diligence
Directive (CSDDD) is a framework adopted in 2024
that requires certain companies operating in the
EU to identify, prevent, mitigate, and account
for “adverse human rights and environmental
impacts across their own operations and global
value chains”. In practice, it asks companies to map
risks, adopt and implement due diligence plans
(including engagement with suppliers), integrate
oversight at board level, and provide access to
remedy where harms occur.

However, the due diligence approach in itself
has limitations and the CSDDD is facing several
problems and backlashes. First, the directive
remains primarily procedural; it obliges companies

to have processes, but often stops short of clear
outcome duties and robust, direct civil liability for

harms, risking a ‘box-ticking’ approach. Second,

Due diligence laws ask companies to map risks, write
plans, and monitor their operations and suppliers.
Because these duties focus on process rather than
outcomes, companies can argue that if all steps
were followed they should not be liable if violations
nonetheless occur. In practice, the dispute often
shifts to whether a company’s plan looked adequate

on paper, rather than whether people were actually
harmed. This makes it harder for victims to secure
justice and turns compliance into a defensive shield. %

Some even argue that companies should be immune
from liability if they complete due diligence, claiming
this would encourage better practices. 2 This mirrors
a corporate social responsibility mindset that
rewards rms with labels and certi cates — useful for
marketing — rather than enforcing obligations with
real consequences. Early experiences show a drift
toward box-ticking: forms are completed and audits
are led, but meaningful prevention and remedy lag
behind. E orts by companies to delete clauses stating
that “compliance is not an exemption from reparation”

reinforce this problem, and courts may be tempted to

after intense political bargaining, its scope was
narrowed. This means that fewer companies
are covered and much of the nancial sector is
excluded; at the same time climate obligations and
sanctions were diluted, leaving room for loopholes
and uneven enforcement. Third, the directive’s
reliance on complex value chain quali ers and
phased timelines can delay impact. Furthermore,
at the national level, ongoing uncertainties around
the incorporation of the directive into law and
its enforcement create risks for implementation.
Taken together, these weaknesses mean that
although the CSDDD is a small step forward from
purely voluntary schemes. However, even this
small step has been diluted and weakened and
implementation is being delayed (in line with the
EU’s Omnibus Package and deregulation process).
This instrument thus does not o er the victim-
centred regime needed to prevent violations and
secure e ective accountability and remedy.

treat compliance as a reason to reduce or erase liability.
This weakens protection for victims.

The bottom line is that due diligence should not operate
as a liability shield. It must be paired with binding,
enforceable duties and a clear rule that compliance
with procedures does not preclude responsibility for
harm. Otherwise, the law incentivises paperwork rather
than prevention, and those harmed by corporate
conduct are left without e ective remedies.

Given these inherent risks and limitations, due diligence
laws must be critically assessed; their potential
contributions should be acknowledged, but their
shortcomings must also be emphasised. Ultimately,
due diligence should be seen as complementary, and
not substitutive, to stronger international and domestic
frameworks capable of addressing the structural gaps
in regulating transnational corporate activity. This
is the only way to ensure jurisdiction, cooperation,
and genuine accountability for human rights and
biodiversity protection.
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The case of Total in Uganda

TotalEnergies’ oil ventures in Uganda — the Tilenga
upstream project in the Lake Albert region and
the East African Crude Oil Pipeline (EACOP) —
have been documented by Friends of the Earth
France as driving large-scale land acquisition,
displacement, and rights abuses. Investigations
describe expropriations and delayed or inadequate
compensation a ecting thousands of households,
alongside restrictions on access to elds and water
that undermine livelihoods. Because Tilenga’s well
pads and processing hub lie partly inside and
adjacent to Murchison Falls National Park, and
EACOP would cross sensitive landscapes en route
to Tanzania, the projects also pose signi cant risks
to biodiversity through habitat fragmentation,
disturbance, and spill hazards — risks that local
communities, who depend on these ecosystems,
directly bear.

Civil society organisations led by Friends of the
Earth France and partners initiated landmark
proceedings in France under the Duty of Vigilance
Law, arguing that TotalEnergies failed to prevent
human rights and environmental harms linked to
Tilenga and EACOP. While a Paris civil court issued
a 2023 summary decision that largely sidestepped

the substance, the litigation has continued, with a
second case led in 2023 and key hearings in 2025
focused on obtaining evidence that TotalEnergies
has refused to disclose. On 18 September 2025,
French court ruled in favour of the plainti s and
obliged the company to disclose the documents.
The complainants stress that the company’s
‘vigilance plans’ are not translating into e ective
safeguards on the ground and that communities
remain in limbo, with compensation gaps and
curtailed access to land persisting.

Friends of the Earth France contrasts corporate
claims (tens of thousands of jobs and robust
environmental assessments) with documented
realities: only a small fraction of durable jobs
remaining after construction, prolonged delays in

compensation and resettlement support, and the

continued exposure of protected and community-

managed areas to oil development. By centring
testimonies from aected people and linking

them to a legal strategy, the organisation presents

Tilenga/EACOP as emblematic of a wider pattern
in which mega-projects erode both human rights

(to land, livelihood, information, and remedy)
and biodiversity (through the industrialisation of

protected ecosystems).
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False solutions
and greenwashing 03

Another important contribution to corporate impunity is the emergence of false solutions
and a reliance on voluntary standards. Plantation and extractive companies are adept

at adopting ‘best practices’ language — corporate social responsibility, zero-deforestation
pledges, Environment, Social, and Governance (ESG), human rights due diligence —
without ceding real power over land decisions or responding to binding regulations.

20 |
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One of the most widespread tools used by companies
as a false solution is Corporate Social Responsibility
(CSR). CSR practices began to take shape in the
1950s but, like large corporations themselves, were
consolidated during the ascendancy of neoliberalism
as the dominant economic paradigm from the 1970s
onward. CSR emerged primarily as a public relations
device, designed to highlight positive aspects of
transnational corporate activity in the face of rising
income concentration, inequality, and mounting
allegations of violations.

Its implementation did not aim to reform corporate
governance or to raise standards in core business
operations with a view to human rights. Beyond
burnishing a company’s image, CSR serves as
a purported alternative to binding regulatory
frameworks for corporate activities — grounded instead

in voluntarism, self-monitoring, self-regulation, and
the absence of legal enforceability.

In fact, within CSR there is a genuine inversion of
the logic of human rights protection: rather than
established as a legal obligation, respect for human
rights is rewarded with seals — such as those under
the Global Compact, ISO systems, and Brazil's Novo
Mercado — and leveraged for positive marketing.

In the same vein of inversion, most forums for discussing
corporate regulation are so-called ‘multistakeholder

spaces’. Presented as alternatives to traditional
multilateral arenas, they justify their existence on
the grounds of supposed e iciency and the ‘caution’

deemed necessary when regulating transnational
activities — pitched as a vehicle for development
without which economic growth would not occur.

However, these structures not only privilege economic
actors — granting them the prerogative to choose which
norms to follow and which obligations to accept — but

03

also reproduce the democratic de cit of the global
corporate system, given that such spaces are captured
by their sponsors and organisers. This logic has shaped
much of the evolution of the international business and
human rights agenda, as outlined below.

This narrative has been strengthened in the context of
both the global expansion of transnational corporate
activity and domestic and international initiatives to
create binding rules. Widely disseminated notions
such as ‘business ethics’, ‘corporate citizenship’,
and ‘responsible business conduct’ have become
instruments for maintaining impunity and perpetuating
normative gaps.

Corporations not only drive destructive practices but also
promote so-called ‘solutions’ that legitimise continued
harm. Market-based schemes such as biodiversity
0 sets, tradable conservation certi cates, and ‘nature-
based solutions’ allow companies to destroy ecosystems
while claiming compensation elsewhere or projecting
a green image. These approaches reduce ecosystems
— rich in cultural, spiritual, and ecological value — to
abstract units of trade, normalising biodiversity loss
and advancing monetisation and nancialisation. In
practice, they often displace Indigenous Peoples and
Local Communities from their ancestral lands, replacin
diverse ecosystems with monoculture plantations or
large-scale developments presented as ‘restoration’.
Friends of the Earth International has published previous
studies about these ‘false solutions’ for biodiversity. 29

Such ‘false solutions’ also generate grave human
rights violations, including forced evictions, arbitrary

detentions, land grabbing, gender-based violence,

food insecurity, and the destruction of livelihoods and

traditional practices. Crucially, they often disregard

the principle of Free, Prior, and Informed Consent
(FPIC) and undermine rights enshrined in international
instruments such as the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP).

9
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Often, commodi cation leads to ‘fortress conservation’,
a colonial model premised on the separation of humans
from nature. Historically, this approach justi ed the
forced removal and even genocide of Indigenous
Peoples to create ‘protected areas’. Its legacy persists
in contemporary policies that treat Indigenous
territories as commodities to be managed and traded,
rather than as living spaces sustained by ancestral
knowledge. These initiatives systematically ignore
Indigenous understandings of nature, which conceive
of Earth as a mother rather than a marketable good.
The commaodi cation of nature — through monetary
valuations of ecosystem functions — therefore clashes
directly with Indigenous worldviews. %

In ‘fortress conservation’, conservation is pursued
through exclusionary territorial control and high-
security management, sometimes intertwined
with private business interests like trophy hunting
or luxury tourism. Human rights violations in such
cases are rife. In Tanzania’s Loliondo division, Maasai
communities endured shootings, beatings, and mass
displacement risks during a 2022 push to demarcate a
trophy-hunting reserve — a move human rights groups
said violated a prior court injunction. The project’'s
economic rationale was framed as national interest
and conservation benet, yet the immediate reality
for pastoralist stewards was bodily harm, fear, and the
prospect of expulsion from ancestral land that they had
conserved for generations. The case illustrates how
biodiversity policy can reproduce colonial exclusion
when it sidelines Indigenous governance and FPIC. 3!

The inequities produced by these models are stark.
While Indigenous Peoples and Local Communities
remain at the forefront of defending biodiversity, they

often su er dispossession and devastation because of
conservation projects and nancial instruments, while

corporations, project developers, and intermediaries
reap the prots. Structural barriers, combined with

entrenched economic and political discrimination,
further marginalise their voices and limit their capacity

to assert their rights in decision-making forums.

In summary, these so-called solutions are
fundamentally awed. They fail to prevent destruction,
enable corporations to continue harmful activities,
and perpetuate injustices against a ected peoples
and communities. By commodifying biodiversity
and replicating the failures of carbon markets, and
focusing on CSR, ESG or solutions such as voluntary
guidelines, they undermine meaningful regulation
while distracting from the systemic transformation
needed to address the crisis.
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Itis an important step forward # that the Kunming—Montreal Global Biodiversity Framework

(GBF) recognises a human rights-based approach (HRBA) in its principles for implementation, 3
and that Target 22 recognises the need for ensuring the full protection of environmental human

rights defenders. *



https://www.foei.org/wp-content/uploads/2024/04/GBF-Factsheet-Rights.pdf
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This recognition must now be made operational by
linking the Convention on Biological Diversity (CBD)
explicitly to existing UN human rights instruments,
including UNDRIP, UNDROP (the UN Declaration on
the Rights of Peasants and Other People Working
in Rural Areas) and the core human rights treaties,
and by ensuring their implementation wherever they
relate to biodiversity. The CBD should also proactively
contribute to negotiations on the legally binding treaty
on transnational corporations and human rights. The
nalisation and implementation of this treaty would
imply a signi cant step forward in strengthening the
protection of the ecosystems the CBD is meant to ensure.

In the context of biodiversity, a human rights-based
approach must go beyond individual rights. Attacks on
environmental defenders, leaders, and communities
are not isolated violations; they are expressions of
collective rights being denied, and they are inseparable
from the destruction of ecosystems in the same
territories. Indigenous Peoples and Local Communities
mobilise because their lands, waters, and forests are
being damaged or taken from them. The CBD must
recognise this causal link and clearly identify the actors
to be regulated. The Convention therefore needs to
fundamentally change how it engages with corporations,
acknowledging their role in driving both human rights
abuses and ecosystem destruction, and developing
policies that address both dimensions together.

Target 15 of the GBF clearly illustrates the broader
shortcomings in the current corporate-led approach

Instead of requiring companies to prevent or repair
environmental harm, it merely “encourages and
enables” voluntary disclosure of how biodiversity loss
may a ect corporate performance. This reframes nature

as a nancial risk for corporations rather de ning their
accountability for real damage as well as recognising it
as the living foundation of peoples’ rights and survival.
Crucially, references to human rights were present in

the draft negotiations but were removed, following
corporate lobbying, at the nal stage of COP15. % This
is a clear case of corporate capture shaping the very
framework that is meant to ensure accountability. As

it stands, Target 15 includes no binding obligations, no
enforcement measures, and no access to remedy for

a ected peoples and communities.

The choice ofthe Taskforce on Nature-related Financial
Disclosures (TNFD) as an indicator worsens the target.
TNFD is a voluntary, market-led initiative dominated
by nancial actors with poor social and environmental
records. It treats biodiversity loss as a nancial issue, not

a justice issue, and excludes meaningful participation
by Indigenous Peoples and human rights experts. Its
framework lacks any binding requirements to prevent
harm or ensure FPIC. Several NGOs, including Friends
of the Earth International, made an o icial complaint
to UNEP * because of its support for TNFD.

The CBD’s wider ‘mainstreaming’ agenda has followed
a_similar_trajectory .*" Initially meant to integrate
biodiversity into all sectors, it was reduced to voluntary,
market-friendly measures such as certifications,
o sets, and reporting schemes — all of which ignore
the structural causes of biodiversity loss and the
collective rights of Indigenous Peoples and Local
Communities. The abandoned Long-Term Approach

to Mainstreaming (LTAM) exempli ed this failure. 38

For the CBD to be credible in its attempts to protect
biodiversity, it must promote  structural transformation
by providing clarity to all other UN departments and
ministries in member states on the paramount need to
respect ecological limits and human rights. This requires
binding global rules
and social standards, prevent deregulation, and
recognise collective rights — including  land, territory,
resources, FPIC, and self-determination = — as central
to biodiversity governance. Friends of the Earth
International and others propose that
should be set up for this. #

that set minimum environmental

a New process


https://www.foei.org/wp-content/uploads/2024/04/GBF-Factsheet-Regulations-1.pdf
https://www.ran.org/press-releases/from-cop16-global-ngos-file-formal-complaint-to-unep-over-its-role-in-the-tnfd
https://www.ran.org/press-releases/from-cop16-global-ngos-file-formal-complaint-to-unep-over-its-role-in-the-tnfd
https://www.foei.org/mainstreaming-biodiversity-proposal-is-dangerous-and-will-not-halt-its-collapse
https://www.foei.org/mainstreaming-biodiversity-proposal-is-dangerous-and-will-not-halt-its-collapse
https://cbd-alliance.org/en/2024/open-letter-mainstreaming
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To operationalise these commitments, the CBD
should establish a dedicated programme of work
on identifying common patterns that undermine
ecosystems and human rights. The interlinkages
between collective rights and ecosystem protection
should be developed into detailed obligations and
guidance on self-determination; rights to lands,
territories and resources; participation and access to

Rights-holders vs.
Stakeholders

The distinction between ‘rights-holders’ and
‘stakeholders’ is central to biodiversity governance.

Rights-holders are peoples and communities
whose inherent and legally recognised rights
— collective or individual — are grounded in
international human rights law, historical justice
and customary systems. For Indigenous Peoples
and Local Communities, these include the rights
to self-determination; lands, territories and
resources; FPIC; and to the sustenance of their
cultural and spiritual relationships with nature.
Their authority over their territories and ways of
life is not negotiable.

04

information; FPIC; culture, knowledge and biocultural
rights; sustainable use; and the substantive rights to a
clean, healthy and sustainable environment, to life, and
to access to justice and remedy. *

Only by placing human rights — and particularly

collective rights — at the centre of biodiversity
governance, can the CBD become a tool for justice
rather than an instrument of greenwashing. Recognising

Indigenous Peoples and Local Communities as rights-
holders with a decisive role in decision-making, rather
than mere stakeholders alongside corporations, is
indispensable to any genuine and lasting solution.

Stakeholders, by contrast, are actors with an
interest in biodiversity outcomes — such as
corporations, investors, or NGOs — but without
inherent rights over lands or ecosystems.
Treating rights-holders merely as one category
of stakeholder alongside corporations reinforces
existing power imbalances. By failing to recognise
rights, it deepens inequality and allows injustice to
persist without accountability or remedy.

Recognising rights-holders as distinct from
stakeholders is therefore essential to a genuine
human rights-based approach: it shifts governance
from consultation towards recognition, from
participation towards self-determination, and
from voluntary inclusion towards enforceable
rights and obligations.
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Strategies of territorial
defense and rights protection:
building people power 05

Building people power to defend territories and protect rights begins where harms are felt first:
in the territory itself. Resistance in the territory centres collective decision-making, community
monitoring, and everyday practices that keep land, waters, and forests under the stewardship
of those who depend on them. It includes mapping and demarcation of customary lands;
community by-laws on access, use, and conservation; patrols and participatory biodiversity
monitoring; and locally defined ‘no-go’ zones for extractive or infrastructure projects.
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Resistance also requires protective measures for
those on the front line: rotating watch systems,
community radio and secure communications, early-
warning protocols, and rapid, collective responses to
intimidation or attempts at forced entry. When Free,
Prior, and Informed Consent (FPIC) processes are
triggered, territorial resistance shifts from a defensive
posture to proactive agenda-setting: communities
determine the terms of engagement, secure
independent technical support, and exercise the right
to say “no”. This should include also the right to pre-
de ne that certain areas or territories are no-go zones
for certain activities.

A second pillar is law from below, * which develops
legal frameworks and governance tools grounded
in lived realities rather than imposed models. This
approach codi es community norms (e.g., assembly
rules, guardianship of rivers and forests, protocols
for visitors and researchers), recognises traditional
knowledge, and asserts collective tenure, including
for Indigenous Peoples and Local Communities. It
also reclaims policy spaces for public participation in
the drafting of national legislation and discussions
around international legal frameworks that protect
critical human rights and ecosystems and establish
binding consultation protocols that meet FPIC
standards. By articulating these rules in accessible
language, communities make them legible to courts,
regulators, and financiers, while building local
legitimacy that outlasts political cycles. Law from
below thus complements national and international
standards, closing gaps that corporate actors exploit
and anchoring biodiversity protection in enforceable
community authority.

A third strand combines strategic litigation with
political advocacy. Litigation alone rarely secures
structural change; coupled with advocacy, it can
shift incentives and public narratives. Cases can seek
urgent injunctions to halt imminent harm, civil liability
for ecological damage and collective harms, and
recognition of extraterritorial and value-chain liability
Parallel advocacy presses regulators, parliaments,
development banks, and corporate boards to adopt
no-go rules, to reject offsets as substitutes for
prevention, and to condition licenses, credit, and
procurement on preventive measures against human

05

rights violations such as FPIC and robust biodiversity
safeguards. This combined strategy should also
include defender protection: anti-SLAPP measures,
accountability for private security abuses, and
protocols for witness protection and relocation when
necessary.

Networks make these strategies travel. Territorial
struggles gain leverage when they connect across
regions and borders, linking Indigenous nations,
peasant movements, sherfolk, trade unions, urban
allies, scientists, public interest lawyers, and activists.
Story-based advocacy and community-led media help
shift narratives from “development vs. environment” to
“rights-based care for land and life”, making corporate
impunity harder to sustain. Resistance in place secures
immediate control; law from below translates lived
norms into governance; litigation and advocacy convert
evidence into binding obligations; and networks scale
local victories into structural change. This integrated
strategy aligns biodiversity protection with human
rights by centring collective tenure and defender safety,
while demanding prevention, accountability, and full
reparation. It treats communities not as stakeholders to
be consulted but as rights-holders and co-governors
of their territories, an approach that is both more just
and, as experience shows, more e ective for sustaining
ecosystems over the long term.


https://www.foei.org/wp-content/uploads/2021/05/Free-Territories-declaration_Friends-of-the-earth-international.pdf
https://www.foei.org/wp-content/uploads/2021/05/Free-Territories-declaration_Friends-of-the-earth-international.pdf

28 |

Biodiversity and Human rights
Exposing corporate power, strengthening people’s struggles

Save the monarch
butterfly

|

**_ Hemantha Withanage and
% Isaac Rojas holding large
. green banners during
_ﬁ‘the march for biodiversity
~__and human rights at the
CBD COP. © Friends of the
Earth International

Alternatives and the path
forward

Breaking the pattern requires some shifts. False solutions distract from the systemic changes
required to halt biodiversity loss and to hold corporations accountable for their human rights
violations. By promoting voluntary, market-based instruments and allowing private actors to
lead the way, governments and international institutions are diverted away from implementing
binding regulation and accountability for corporate destruction. These mechanisms thus
serve as a dangerous distraction, absorbing political attention and financial resources while
leaving the structural drivers of biodiversity loss intact. Corporate actors also exploit these
tools to weaken policy and governance.
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Therefore, structural regulatory strategies — such as
binding treaties and complementary national measures
beyond due diligence to govern transnational corporate
activity — must explicitly embed biodiversity protection,
Indigenous rights, and safeguards for human rights
and environmental defenders as core elements.

A binding treaty that aims to regulate transnational
corporate activity credibly must treat biodiversity as a
fundamental concern of the human rights system, not
a secondary environmental add-on. The accelerating
loss of species, habitats, and ecosystem functions
directly undermines rights to life, health, culture,
food, water, and self-determination—especially for
Indigenous Peoples and Local Communities. To close
longstanding accountability gaps, the instrument
should articulate clear, justiciable obligations that
operate across borders and throughout value chains,
and it should align conservation with a rights-based
approach that centres those most a ected.

Biodiversity should be explicitly protected in the
binding treaty as part of the autonomous right
to a clean, healthy, and sustainable environment,
with direct, enforceable duties on transnational
corporations across their global operations and
value chains. Companies must not cause, contribute
to, or benet from biodiversity loss and should be
bound by prevention and precaution: they must avoid
violations and harm (with clear no-go areas for critical
ecosystems), assess cumulative and transboundary
impacts, and halt or modify projects when serious risks
are plausible — even without full scienti ¢ certainty.
Free, Prior, and Informed Consent (FPIC) must be a
binding condition for any activity a ecting Indigenous
Peoples and Local Communities, with access to
independent technical advice. The binding treaty should
establish civil, administrative, and criminal liability for
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corporate entities and responsible individuals, require
full reparation including ecological restoration and
collective remedies, and reject false solutions (e.g.,
o sets/credits) as substitutes for preventing harm.
It should guarantee access to justice, anti-SLAPP
protections for defenders, extraterritorial jurisdiction
and cooperation for enforcement, mandatory public
disclosure of biodiversity data, and obligations for
nanciers and major buyers to suspend or exit where
risks persist. These minimums must not be weakened
by contracts or investment treaties.

By embedding these safeguards, the binding treaty on
transnational corporations and human rights would
move beyond procedural box-ticking toward real-
world prevention, accountability, and remedy. It would
also harmonise biodiversity protection with human
rights law by recognising the collective dimensions
of environmental harm and ensuring that those who
defend land and life can do so safely.

Lasting solutions to con ict around land, resources,
and conservation require moving beyond super cial
compliance toward measures that actually redistribute
power, reduce risk, and protect ecosystems. Three
priorities stand out.

First, make Free, Prior, and Informed Consent (FPIC)
real. Consent must be obtained before critical decisions
are locked in, and it must be informed: grounded in
complete, comprehensible, and culturally appropriate
information. It must also be free, meaning an absence
of coercion, inducements, or manipulation. Crucially,
consent is collective, not individual: engagement
must occur through the community’s legitimate
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decision-making institutions, not with cherry-picked
interlocutors.

Second, protect the protectors. In contested territories,
criminalisation, SLAPPs, and private security abuses
are widespread, not exceptional. States must prohibit
these practices in law and practice, and companies
must face liability for harms linked to their operations,
subsidiaries, and contractors. Independent monitoring,
community-controlled protection protocols, and
rapid-response mechanisms are essential to reduce
imminent risks.

Third, align biodiversity policy with human rights.
Evidence shows that conservation led by Indigenous
Peoples and Local Communities, backed by secure
collective tenure, direct nancing, and respect for
traditional knowledge, consistently outperforms top-
down, exclusionary models. In short, the most e ective
biodiversity safeguard is the full realisation of collective
rights.

Therefore, the following general aspects should
be taken into account when building regulatory
frameworks on human rights, business and/or
environmental protection:

Hard law FPIC requirements

e Make FPIC a precondition for licensing, concessions,
nance, and public procurement.

e Require collective deliberation through recognised
institutions (assemblies, councils),

e Guarantee independent technical support chosen
by the community, with costs borne by the
proponent but funds managed by the state.

* Provide cooling-o periods, translation into local
languages, and accessible summaries; prohibit
divide-and-rule tactics and side payments.

* Recognise a right to say “no”; the absence or
withdrawal of consent must lead to the project
being halted or modi ed.

Accountability and liability

e Create joint and several liability across corporate
groups and value chains; pierce the corporate veil
where structures are used to evade responsibility.

* Impose strict liability for ultra-hazardous activities;
shift burdens of proof once communities show a
plausible causal link.

e Establish mandatory grievance pathways with
rapid interim injunctions to prevent imminent
harm.

Protection of defenders

« Enact and enforce anti-SLAPP statutes and
criminal law safeguards against fabricated charges.

 Regulate or ban corporate/private security in
community areas; require human rights screening,
training, and public contracts for any security
operations.

Rights-based conservation

« Secure collective land and territorial tenure
(demarcation, titling, legal protection) as a baseline
for conservation.

e Channel direct public nancing to Indigenous
and community conservancies/ICCAs; recognise
traditional knowledge as a protected public good,
not a commodity.

e Adopt no-go rules for critical ecosystems

and sacred sites; require cumulative-impact

assessments and community co-monitoring.



Alternatives and the path forward

Transparency and remedy

e Mandate the public disclosure of contracts, impact
studies, and monitoring data in open formats;
protect whistleblowers.

e Require full reparation, including ecological
restoration, collective remedies (territorial
recognition, livelihood recovery), and guarantees
of non-repetition.

e Tie access to credit, insurance, export licenses,
and listings to compliance with these standards;
suspend or exit nancing where credible risks
persist.

Together, these measures turn principles into practice:
communities hold real decision-making power,
defenders are safer, and conservation advances by
reinforcing rather than undermining collective human
rights and the environment.
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The evidence presented throughout this study
demonstrates that the biodiversity crisis is inseparable
from a crisis of justice. Across regions and sectors,
transnational corporate practices enabled by legal
fragmentation, corporate capture of governance
spaces, and weak or voluntary standards undermine
collective rights, degrade ecosystems, and endanger
those who defend land and life. Recognising this
structural interplay is essential: protecting biodiversity
requires protecting the peoples and territories that
sustain it, and addressing corporate power where it is
actually exercised, across borders and value chains.

At the same time, the limits of prevailing approaches
are clear. Voluntary frameworks, market-based
‘solutions’, and procedural due diligence often function
as box-ticking, diverting attention from prevention
and remedy while creating new avenues for corporate
impunity. A genuine human rights-based approach to
biodiversity must therefore centre collective tenure,
FPIC as a non-negotiable precondition, defender
protection (including anti-SLAPP safeguards), and
enforceable accountability (civil, administrative, and,
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where applicable, criminal) for harms caused to people
and nature and violations of their rights. It must also
reject o sets and similar instruments as substitutes for
avoiding damage, and require full reparation, including
ecological restoration and collective remedies.

Moving forward, the path is twofold and mutually
reinforcing: the strengthening of domestic, regional
and international measures beyond due diligence,
including by nalising a binding international treaty
that expressly integrates biodiversity as part of the
autonomous right to a clean, healthy, and sustainable
environment. Such frameworks should establish direct,
justiciable obligations for corporations and nanciers;
mandate transparency and extraterritorial jurisdiction
and assistance; and align the biodiversity regime with
international human rights law rather than corporate
guidelines. Only by shifting power toward rights-holders
and embedding hard law duties of prevention, liability,
and reparation for transnational corporations can we
start securing the conditions for living ecosystems and
for present and future generations to thrive.
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